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BEFORE THE COMMISSION ON JUDICIAL CONDUCT
OF THE STATE OF WASHINGTON

In re the Matter of: '
: ' . CJC NO. 3210-~F~-94
HONORABLE A. EUGENE C

)

)
HAMMERMASTER, Judge. ) RESPONSE TO

)

)

)

)

STATEMENT OF

Sumner and Orting'
CHARGES

Municipal Courts,
Pierce County, Washington

COMES NOW, A. EUGENE HAMMERMASTER, and responds ‘to the

Statement of Charges in the above~captioned matter and denies

idoo3

that there has been any violations of the Code of Judicial

»

Conduct.
I. RESPONSE TO BACKGROUND

The statement as relates to the previous proceeding
appears to have no relevance to the pending proceeding and T

would ask the Commission to consider if it was done to inflame

and prejudice the Commission, However, T am not reguesting

those prejudicial statements be stricken, but that they be

Response te Statement
of Charges
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.1 ﬂ
| 3 amplifiedf@o reflect that portion of the prior proceeding with
‘4 wh;i.ch the Commission staff has failed_to be in compliance.

5 . "PRIOR_PROCEEDING. Specifically, 'the prior Court Order
' 6 reguired the'Coﬁmission<to monitbrxmy probation and appoint a

7 Judicial Mentor. The Commission, through its staff, has not

8. monitored my .probation. In addition, the Commission has

g failed to appoint a\mentor in a timely fashion, to-wit, no£
10 ﬁntilimore than one (1) year into my two (2) year probation
‘11 period had already passed and, at the time the mentér was
12 appointed, cOmﬁiésibn staff had, apparently, already decided
13 to bring new Charges. In addition, the mentor has now been
14‘ told there is no redason for him to fﬁrther-act as a mentor.
15 See Ekhibits nin and “2"{ letters from Judge Gary Utigard.
16 The Ekhibits are a follow-upwto»thé conversation the mentor
17 had with the Commission staff after being first appointed
18 wherein he was told "there was nothing for [him] to do aé
19 Judge Hammérméster‘would not befsusceptible to change”.

20 | T would request the Commission determine if the
21 appointment was a spurious pretense as the Mentor was allowed
22 ﬁo be involved with me for only about ninety (90) days. It is
23 part of ny defensé;that there has been a failure to monitor‘
24 the probation and.failgre to appoint a mentor and comply with
25 || _ ' Responsero Statement

of Charges
26
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1

- |

E‘3 the prior 'orders of the Commission and the Supreme Court in
;4 reéards thereto. | «

‘5 . .'In addition, I also reserve theiright to request the
6 commission to amend yﬁhis pfoceédiﬁg to a 'CJCRP Rule 29
7 Compliance proceediﬁg, as ihere is an'Order of Discipline in
8 place as set forth in Rule 29. Said Rule appears to mandate
‘g that in such cases,ftné appropriate procedure is a cOmpliancé‘
10 Proceéding . | | o

11A The statement "Wilkason/South Prairie ceased to engage
12 Respondent as “Jddée as ‘§f Janﬁary»vl", 2001" is also a
13 statement that is misleading, inaccurate, and/or false. I
14- retired as the Judge ol Wiikeson/sduth,Préirie’Municipal Court
15 one (1) year prior fo the‘completion of my four (4) year term.
16 Wilkeédn/south Prairie‘Municipal Court did not "cease to

17 engage" ﬁe. In fact, fhe cities of'séuth Prairie and Wilkeson
18 presented me a plague in recognition of their appreciation of
19 my service to ﬁhose communities.‘Aicopy of the inscription on
20 the plaque‘is.attaqhed hereto as Exhibit "3". The statement in
21 regards to resumiﬁg my Judicial'duﬁies in Orting and the
22 incorporating of ﬁhe prior opinions of the Commission and
23 State Supreme Court also appearsvto-be‘relevant only if the
% pending proceedinglis‘to be a Rulé 22 Compliancg Proceeding.
25 Response to Statement

 of Charges
26
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T requesti the Coﬁmission to“consider whether there are
ulﬁerior, and irrelévant motivés-fér the making of these
misrepresentations; ;i.e., inflémmatory and prejudicial
purposes. : o '

In responding to Paragraph 1.B., while I did, through

Counsel, reqguest an extension of time, it was not indefinite

but to a date certain, to-wit, Secptember 1st, 2001. See

" Exhibit "4" (Response to D.C.).  This appears to be another

example of a lack of fairness and mischaracterization of the

facts. Because of the reference to the former proceedings and

IZoo0s

because of the fact that the Commission was aware, at the time

of the former proééEdings of all of the issues being raised by
the present charges, T will lnclude in my Response and
Defense statements appllcable thereto.'

T have to the best of 'my knowledge-and understanding,
fully complled w1th all requlrements of the prior Censure and

Supreme Court decision and was of the opinion that the

probatlonary period was ongoing in a fashion that was

satisfactory to the Judicial Conduct Commission and its staff.
The previous proceeding required'the undersigned to
complete judicial reducation courses in criminal procedure,

ethics and diversity. The courses were to be pre-approved by

" Response to Statement

of Charges
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1

o |

-3 the Commission. At the directjion of the Commission, I
4 attended the folloi-fing classes through the National Judicial
5 cb'llége, Reno, Névada, although» one (1) of the -Judicial
| 6 College courses was held in Mlnneapolls, ‘Minnesota:
7 1. Ethics for Judges - 06/07/2000-06/08/2000,
O Minneapolis, MN; . .
8 2. Cons.titx-ztional' Crimin'al Procedure =~ 07/10/2000~
9 0?/14/2000, Reno, Nevada; and

 . 1‘0 3. Recognlzlng ‘and. Handllng Blas in vyour Court -
17 08/21/2000- 08/22/2000, Reno, Nevada.

lé See Exhibit "5" attached hereto.

13 Those classes were attended ﬁrimarily at my personal
: ‘14 expense (exceptiﬁé_ a fportion that was covered by
15 écholarships) , although the Supremé Court reverséd the
16 Judicial Conduct c_ommissviém'st deqisii’on.in that regard. The
17 Judicial conduct Commission had 'directed that I was to
18 personally pay the costs of tne classes myself. The Supremé
19 Court reversed and said I could request the cities to cover

those costs. Althq(ugh the Supreme Court gave me that option,
29 I chose to abide by the decision of the Judicial Conduct
“ Commissiont. and pay those costs at my‘ perSonal expense. In
2 ‘additio.n to étﬁending those classes, per the reguest of the
3 Commission, I attended the DMCJA. ‘ _(:cmferences, and the
24 | ‘ : :
25 | Response to Staternens
6 of Charges
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!
‘ V2

&3 edgcatibnfbourses érovided thereto in May of 2000 and May of
‘4 2001. ' | '

5 'The Judicial Conduct Commission ordered the appointment
.6 of a mentor,y which was affirmed by the Supreme Court. The

7 Commission's Order fequired that I meet with the‘mentor in a

8‘ manner prescribed-by the Commission. No mentor wa§ appoinﬁéd
9 for approximately eighteen (18) months from the date of the
10 Supreme Court order (a‘lmost' 3 years from the date of the
11 Judicial Conduct Commission Order) and approximately one (1)
12 year aftexr my éro'lnation period ended and while I v»;as mid-way
13 through the probationary period. -~ In November, 1999, the
14 Judicial Cconduct C’omzﬁission Staff asked for ny suggestions as
15 to the appolntment of a Judicial Mentor (EXhlblt "e" attached
16 hereto) and I immedn.ately responded to that inquiry (Exhibit
17 n7u) .  No further vcommum.catlon in that regard was received
18 until May 2™, ‘2001‘, when Judge Gary Utigard was appcinted as
19 Mentor, approximately one (1) year after my return to the
20 Bench and fnid-way ‘through my probation period (Exhibit "s").
21 At no time waé I contacted by_the Commission or its staff
22 with any concerns that needed to .ﬂ be. addressed as far as my
23 probationary period was concernéd. " It was my understanding
24 the Censure and Supreme Court Order regquired that my probat‘ic;n
25 Response to Statement

26 of Charges
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1
- |
3 be monltored in a manner prescrlbed by the Commission and that
‘4 any concerns would be called to my attentlon so that I might
5 address them in a form acceptable to the Judicial Conduct
6 Commission ahd/or its staff. The Commissions Order, affirmed
7 by the Supreme Courf, also provided that my involvement with
8 " the Judicial Mentor wés‘to be "in a manner prescribed by the
9 Commission”. To date, no such instruction or direction hals/
10 been .received. ' 'The foregoing, ’along with the recent
11 termination of the Mentor, appears to be a clear violation of
12 the prior Supreme Court Order and the Order of the Commission
13 itself. . o
14k The' Judicial Ccnductvcommi_ssion stakff required that all
15 Court proceadings'be taped and }éﬁordéd audibly. While that -
16 was téking place in Sumner Municipal'Court as a Court of
17 record, fhe Courts of Ortind‘and South Prairie/Wilkeson did
18 not requlre recordlng because of the population size of those
19 communltles. I purchased recordlng equipment for those Courts
20 at my own personal expense and obtained Commission staff
zi approval of that Eequipment. and "its, use. That recording
22 équipment continues in use as directed by Commission staff.
23 Commission staff obtained tapeé of the first two (2) or
24 three (3) Court féeSSions uponlzmy return' tg tﬁe Bench.
25 " Respanse (o Statement
. of Charges
26 Pape 7 of 35
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1
2

3 Following that initial request, the staff obtained no further
‘4 taées untii late April or early May of 2001. At no time prior
5 to the filing of the: allegations was fh;ere any éontact by the

6 commission or its staff of the ﬁhdersi’gnea' as -relates Lo

7 concerns of the natﬁr?rais‘ed. by thé' charges. The procedures
| 8 and forms used. in the Courts of Suxﬁmer, Oorting, and South
[ 9 Prairie/wilkeson (with‘ohe or two exceptions) are identicél t;:
io thoselthat_ have been used in th-ose' Coﬁrts over the past many
11 years and the Commission and its staff was aware of.those
| 12 forms and procedui-es and were all 'addressed or reviewed by the
13 Commission and its staff as part of the prior proceeding.

14 » Th@' prior proéeeding'specifically c‘hall‘enged the .Guilty
15 Plea Statement and as a result "o‘tf that decision the Guilty
16‘ Plea étatement waé:1ireviSed to conform to the Judicial Conduct
17 Commission's decis'ibn._ . The prior“ pfoceeding did not direct,
18 nor instruct modification or change to any other forms,'
19 It further was my understanding that the Commission
20 staff, having previcﬁuély examined all’ procedures and forms
2i that were ongoing at the time of the first proceeding, had no
29 dbjections'tg those procadure‘s and forms. Again, there has
23 been no contact from the Commission or its staff since my
o4 return to the Bencth ar?d, during ”c‘.h'e probation pe}riod. Tt was
25 " Response to Statement

‘ of Charges
26
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my understandlng that I would be contacted by the Commission

o1l

or its staff as part of their mcnltorlng of probation as to

any concerns or 1ssues_that needed to be addressed. -
commission staff apparently chose either not to monitor

as mandated, or chose not to allow me to address any concerns

as part of my'probation;
re nf1y, the opportunlty to counsel with a Judicial Mentor on
any of the 1ssues as ‘no Judicial Mentor was app01nted. X
immediately met W1tn Judge Utigard following his appointment
as Judicial Mehﬁof; Since the appoiﬁtment I counseled with
Judge Utigard and. 1n accordance with hls counsel and advice,
have come into full compllance w1th any and-all mandates of

the Judlcial Conduct comm1551on and its staff as raised by the

allegatlons and the Chargas.

AWhen I first met with Judge Utigard, he inguired of me as

to whether or not thére had been  any contact from ‘the

Commission and/or its staff relative to matters that required

mentoring and counseling. I told him there had been none,

Judge Utigard directed that, as issues developed, we would
counsel on'those issues‘in an effort to resolve them to the
satisfaction of the Commission or its staff. When I became

aware that the COmmlsqlon had requested tapes and forms b

" Response to Staternent

of Charges
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K

immediatel& contacted Judge Utigard so that he might inquire
of staff as to any issues thét would require mentoring (see
Ekhiﬁit wgmy, It also is ny undefstanding that Judge Utigard,
upon his appﬁintmeﬁt, contacted thé Commission and was given
no specific instrucéion nor direction as to what his méntoring
was to be. In fact, iﬁ is my undéfstanding that he‘was tolﬁf
in‘essence, tna; thére was nothiﬂg fér him to do as I would
not be receptive'to change. This is untrue as I have made all
changes requested by the CDmmission_and/or its staff as soon
as I became awérévbf ﬁhém.

Also, the City of Sumner contacted the Commission on one
(1) or more occasions inquiring as to when a Judicial ‘Mentor
was goling to be appoihteé. The, Cities have been very
suppofﬁive, with ﬁhe City of’Sumhei prOVidihg funds for the
retaining of an Attorney in ‘the first proceeding as well as

the present proceeding. I am sure they were anxious to have

Sumner Municipal Court monitored and operated in a way that

avoided a repeat proceeding. That was my intent also and

continues to be my intent., I would summarize the foregoing by
stating that. it does not seem to be fair and, perhaps, may

even suggest bias or prejudice, to not advise me of conduct

during the probationary period that needs be addressed and not

R (o Stat "}

of é’largu
Page 100f 35
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1

2 .

3 be given the opportunity, as part of my probation, to correct
‘4 ané/or chan’ge anything that is unacceptable, It appears that

5 the proper proceeding that. should have }Seen brought was a Rule
5.6 29 Compliance Proceeding and I reserve the right to make that
k 7 request.

8~ All procedural and form issues (as well as the other
9 substan%:iative issues) have been changed and modified to mee1‘:
iO the r'equi:ements of the Commission and its staff. That
11 process has taken place in accordance with the recommendi’;xtions
12 of the Judicial Mehtﬁr, Judgé " Utigard. It was his
13 recommendation to make the changes, regardless of whether or
14' not it was legally neéessary so to do. I agreed with him as
15 it always was and :i.s: my intent to meet the requirements of the
16 Judicial Commission and i‘t;s staff.v' "
@.17 As a further defense I respond by alleging that the
18 Commission staff may be'improperly seeking to micro-manage thé
‘19 Court. I understand this is also the opinion of the Court
20 Clerks for Sumner and Orting. . |

2; IT. RESPONSE TO_FACTS SUPPORTING CHARGES

22 IX.A. Responding to All‘egation II.A., I deny that I have
23 violated Canons 1, 2(A) and 3(A) (1) of the Code of Judicial
24 Conduct and deny,thg‘; I have engaged ip a patterr.z and practice
25 " Response fo Statement

of Charges
Pagell of 35
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S 2
3 of violatipg the Criminal Defendants fundamental due process
‘4 and other constitutional and stétuj:ory rights and protections
5 and ‘deny that I have demonstrated a; failure to .maintain
' 6 competence in the law 'during‘the ‘lz;e';‘:'iod of time following the
7 resumption of my 'ji;aicial duties s’:.i.:nce April, 2000.
g PLEADING. FORMS. - '
9 1. I deny th;{t I have, as a regular practice, approvéa
10 and/or used forms and éourt docuineni:s' which do not conf{orm to
11 the requirements of the State ‘Supreme Court, applicable
12 statutes and c:éuri"li rules, and ﬁhich “\}iolate the due process
13 rights of defendénté. " No forms’ were provided in the
14 "Statement of Charges” alt:hough Iit states they are attached as
15 Exhibit A(i) and A(ii) and Exhibit B. I wrote to the
'15 Comiésion requesting' the_Exhibits (See Exhibit "10") and was
17 advised .by a letter dated October 23", 2001 that there are
18 no Exhibits (See,ﬁ}xhi'bit "11").‘ Therefore, I can make no
19 further réspo;ﬂse and " am proceéding on the basis that the
29 Commission will not be pernitted to present those forms at the
21 hearing. ‘
22 ADVICE OF RIGHTS,.
23 2. I deny th:at I have a regular practice of failing to
24 properly advise defendants of their rights or f.o comply with
25 Response to Statement
26 of Charges
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N 1

o

3 copstituticnal due précess requireménts at arraignments. I
‘4 deny that T consisﬁently fail to .affirmatively advise
5 defendants that they have a right to counsel and to a jury
6 trial, and dény that I require defehdants\pleéding not guilty
é7 to sign a document‘wéiving‘tneir rights to counsel énd to a
8 jury trial without explaining those rights to them. -
9 The following;brogedures arg'customarily and repeatedly

10 followed: - | |

11 (a) Exhibit "12" is mailed to the Defendant prior to the
12 Defendant appeéring. The Defendant, in Sumner, heets with
13‘ the Public Defender where:he-is again ad?isad of his rights
14 and signs a Statement of Rights form (Exhibit’' "13"), which is
15 to be filed and thereby becomes a part of the record. In
16 Ortihé, a similar form is[gi&en to‘the'Deféndant and is now
17 being Siqned by the De.fendanty and filed as part of the record,
18 If the pefendantﬂ enters a plea of not guilty, the
19 Defendant was given the Statement On Plea of Not Guilty which
29 also referénces rights to an Attorhey. This form is no longer
21 being used. |

22 If the Defendant enters into a sfipulation, then he reads
23 and signs the form deéignated Exhibit 14" attached hereto.

.24

25 Responsa to Statement

of Charges

26

Page 13 of 35
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2 ' |
3 ~ - In aadition, the Public Defender in Sumner has advised
"4 the Defendants of their rigﬁts. See Statement of Jeff Day
5 désignated as Exhibit "15" and attached hereto. '
6 CrRLJ 4. 1(2} provxdes for the adv1sement of the rlght to
7 trial by jury and the right to be represented by a 1awyer and
8 that advisement is toc be "on the record" It ié submitéed
3 that the Eozegulng processes meet.a thc reguirements of that
.10 rule, as "on the ‘record" ;anludes not only verbal
%L communications, but also notatlons on the docket, documents
12 provided to thé Defendant, copies of documents filed, etec. A
13_ review of the Washingtbn State Judge‘s Bench Book of Criminal
;4 Procedure for Courts of Limited Jurisdictidﬁ at 1100.11A(3)
15 (p. 212) notes that the term "on the record" was a "somewhat
16 vague term that was deliberately chosen to allow flexibility
17 in local Court practices", Thls‘appears to be an example of
18 Commission staff micro;managing'thé Court. ‘
19 It is the oiﬁinion of the .urlzdérsigned that providing.
.20 written documentation that a Defeﬁdaht can take with him
2] and/or read ahead of time is of sﬁbsﬁantially greater benefit
22 to a Defendaht than an oral recitatiQn in Court as a Defendant
23 is usually of a frame of mind where verbal statements are not
24 really remembex:ed ‘'or retained. |
25 Respanse to Statement
26 of Charges
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~Also, where a Defendant enters a ?1§a of Not Guilty, the
matter is then set for a pre-trial hearing approximately one
(I)'ﬁbnth after the érraignment, Which gives the Defendant
even additional tlme to make decisions on counsel and jury.
Again, even though a Defendant may have signed a’ jury walver
(which form is not any longer being used) a late request for
a jury trial (more‘than 10 dayéj is rarely if ever denied.‘
I deny the cases listed in the Charges illustrate or
support the alleged>béhavior and ﬁhe above-referenced Charge.
To the extent suéﬁ cases may demonstrate a violation of law,
constitutional right or procedural rule, the same are atypical
and not represeﬁtative 6f my normal ﬁrocedures, conduct,
and/or application of law. B
Nevertheless, in accordance w1th my 1ntent10n to fully

comply with the Commission &nd its staff, I have commenced

using the verbal arraignment SCript set forth in the newly
published Criminal Procedure Bench Book for Courts of Limited

Jurisdiction. (See Exhibit "16" attached hereto).

GUILTY PLEAS.

3. I deny that I have engaged in a regular practice of

failing to properly accept guiity pleas from pro se

defendants. I deny that I have consistently failed to advise

Response to Staternent

. of Charges
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defendants of the elements of the crimes to which they plead

guilty and deny I have consistently failed to determine their

ﬁndeéstanding of the proceedings., I deny that I accepted

guilty pleas without obtaining an adequate factual basis for
the plea and without taking the pleas in the manner fequired

by law. I deny that I fail to warn pro se defendants of the

maximum penalty or mandatory minimums to the crimes to which

they plead guilﬁy. I further deny that the cases listed in

the Charges illustrate or support the alleged behavior and

above~referenced charges, To the extent such cases may

demonstrate a violation of 1law, constitutional right or
procedural rule, the'same‘are atypical and not representative

of my normal procedures, conduct and/or appllcatlon of law.

The facts as relate to each crlme are always discussed
with the Defendants and that discussion makes it clear that

they are aware of the elements and that there is a factual

basis for the plea. By way of example, "Driving While License

Suspended in the Third Degree" does, in actuality, set forth
the elements of the offense. and- the Defendant would

acknowledge that he was operating his motor vehicle on the

date in question when his license was, in fact, suspended.

1018

The facts, including statements in the police report, are

Response to Statement
of Charges
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1
-, =
3 always verbally discussed with the Defendant. The Defendant
"4 is always advised of the maximum and minimum penalties. The
5 maximum and minimum penalties ar'e, set forth in the written
6 statement and is also verbally stated. On a rare occasion
7 there may have: beén an oversight to make the’ appi.-opriate
-8 statement on the. vGuilty Plea Form and certainly‘ is not a
9 regular, practice.A:ﬁ;It@jis my regular practice to advise thé
1(.)v Defendants as to minimum and maxi‘mum“‘penalties.
11 This procedure hés been reviewed with Judge Utigard and
12 as a result, .tﬁé, pfocedures have been further revised,
13 including the Guilty Plea form, in accordance with his counsel
14 and approved by him, as wéll as the respéctivé City Attorneys
15 and Public Defend}ars. ~ The feviiséc'i Guilty Plea form is
16 attached as "Exhibit 17". | |
17 ‘As far as Ysufficient Facts" are concerned, it is the
18 opinion of your Résponéent that the Defendants clearly admit
19 and acknowledge sufficient facts establishing the offense and
20 again, by“way 6f'examp1e, a Defendant who drives without a
21 valid license acknowledges that he or she was driving without
22 a valid license, :‘and if the Defendant stated they never
23 received the suspension notice; substantial inquiry takes
24 place as to whethei ot not theré vas proper compliance by the
25 - Respanse to Staterment .
, of Charges 5
26 |
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1. i
. :'2 |
3 State of W&shinéton‘in sending the:nbtices. In most instances
‘4 it.is determined that the notices were sent by the State of
5 Washington to the last address of the ﬂefendant which usually
6 was a different address than the Defendant’s then current
7 address, or that sémeone at that address failed' to ine the
’3V notice to the Defendant. |
9 FALLURE TO COMPLY HEARTNGS.
- 10 .4. I deny that I have a regular practice of falllng to
11 properly conduct Failure to Comply Hearings with pro se
12 defendants. I deny that I fazl to advise pro se defendants
13 that they have.a rlght to- counsel at such hearings, that they
14 have a right to contéest the allegations, and-that they have a
15 right to a héarihg .regarding whether the wviolation wés
16 commifted I deny that I shift the burden of proof as to
17 whether a violation occurred‘to such pro .se defendants on a
18 reqgular basis. I deny that, as a regular pattern or practmce,
19 that I impiopérly revoke deferréd and suspended sentences for
20 pro se defendants for failure to pay, despite their inability
21 to pay nonetary fines or costs. I further deny regularly
22 ,falllng to give pro se criminal defendants credit for jail
23 time served in pursuing dellnquent monetary payments by those
24 defendants. I deny that I threaten to require that defendants
25 Resy to Stat
Lo . of Charges
26
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pay $50.00 a day for each day they are incarcerated as a

result of being unable tb pay fines. I further deny that the

cases listed in the Charges illustrate or support the alleged

behavior and above-referenced charges. To the extent such

cases may demonstrate a violation of law, constitutional right

or procedural rule, the same are atypical and not

representative of’ my normal procedures, oconduct, and/or

appllcatlon of 1aw.
Inquiry is always made of the Defendants concerning

allegations that have been made and full opportunity is given

to the Defendants to address the compliance issues. No

shifting of burden of proof takes place. It is a colloguy and

discussion between the Defendant and the Court.
Deferred and suspended sentences are not improperly

revoked for failure to pay- One of the conditions of a

suspended or deferred sentence is the payment of a monetary

o021

assessment (as part of a stlpulated plea bargain with the

city). Upon failure to maet that condition the compliance

reguirements have not been met. The Court often, at the time
the Defendant enters inte the aéreement, calls to the

attention of the Defendant that one of .the conditions of

fulfilling the stipulation agreement, which usually involves

Response to Staterment
of Charper
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a reduced &harge oi”diﬁhissalﬁof{tﬂe{cﬁse,<includes the making
of-the monetary pafment.

'As far as giving Defendants monetafy credit for jail time
served, normélly ne such crediﬁ is’giveh for the jail time
served resulting ff&m a Benéh Warrant being issued for failure
to appear. Upon the Defendant appearing, and in an appropriate
case, the Court would allew the Defendant to commence serviné
a jail sentence in lieu of a monetéry payment. However,
little is to be gainEdznor is there any benefit to sociéty by
the Defendant réméining in jail. A better approach, which the
Court approves andvhas.employed, is community service in lieu
of payment of finé‘wﬁeﬁé the béfendanﬁ does not have the

ability to work and pay his fine.. The Court is also

sensitive to jail concerns both as far as costs to the Court

and theJCity and jall space itself. To give a Defendant

credit for being in jail, requires the City to péy additional
funds to the ﬁail and does not appear to be of benefit to

either the City or the Defendant. It is noted that Orting

does not have a jail and uses either the Puyallup jail or the

Buckley jail and pays a fee for each day an Orting prisoner is

in jail. Likewise, the City of Sumner pays Forty-Five Dollars

($45.00) per day pér prisoner to use the Puyallup jail and the

Rﬂpnum to Statemens
of Charges
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1
2
3 Puyallup jail often is full and not available for allowing a
‘4 Defendant to sit out a monetary payment by credit for time in
5 jail:h Also, the jails, when»theylbecohe full, often release
5’ defendants régardlgss of what the Court order might have been.
7 Again, however, the more significant reason would relate
. to a lack of benefit of having a Defendant sit in' jail when
g t+hat Defendant could be out and either employed and/or doing
10 community service. I ‘also am unaware of any mandatory
11 requirement that the defendant ‘be allowed to serve his
12 monetary fine in‘jail;
13 As to the Fifty Dollars ($50.00) per day assessment, on
14A occasion (not as a regular practice), the Court calls to the
15 Defendaﬁt's attention the rightlthg Court has to assess a
16 péhalty of Fifty‘pollars ($50.00) * per day pursuant té RCW
17 10.01.160‘which provides as follows:
18 "Costs of incarceration imposed on a defendant
convicted of a misdemeanor or a gross misdemeanor
19 may hnot exceed fifty : dollars per day of
incarceration."
2? It is only on rare>occasions?thdt the Court has advised
21 the Defendant of fhat'option tha£ is' available to the Court
22 and at nu time during the ‘prcba.tion period has the Court
23 requiréd a Defendant to’pay Fiftf_Doilars ($50.00) per day for
24 ,
25 i %ﬁ;if Statement
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3 each day of incarceration. I am aware that some Courts do
4 actually assess the'jailincarce:atio‘n penalty as part of
5 their ‘routine practice. | o
S Your Reépondeht has reviewed these allegétions with the
7 Judicial Mentor as aAll of tﬁese hear‘ings took place during the
81 probationary peried and is following the rec:ommenciations of
9 Judge Utigard, incl \iding permitting a Defendant to serve jailv
10 sentence in lieu §f paying thevfixi'xe. However, it is hoped
11 that the present process of allowing the Defendants the option
12 of entering J.nto a new payment agreement and/or community
13 service would be acceptable. ‘It is also again noted that
14 failure to pay constxtutes a VJ.olat:Lon of the terms of a
15 suspended sentence'. It also appears the foregoing may be an
16 exampié of micro-—fnanagn.ng the. Court. ‘
17 DEFERRED SENTENCE HEARINGS. |
18 5. I deny that' I have a pattern or practice when
19 revoking continuances or deferre:-d sentences o©of conducting
20 significant hearings and making findings adverse to Defendants
21 in matters that Defendants had a due process right to contest,
22 in the absence of the Defendant. T further deny that the
23 cases llsted in the Charges illustrate or support the alleged
‘24 behavior and aboveureferenced charges. To the extent such
25 Response to Statemens
of Charges
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, 1 “
o, .

‘?3 cases may demonstrate a violation of law, constitutional right
‘4 or‘. procedural 1rule, the same‘.‘ are atypical and not
‘ 5 représentative of - my normal proce&u;:es, conduct, and/or
' 6. application of law.

7 The issue heré' relates to situations where Defendants
»,’8 have previously pled i or been - xfound guilty and received

9 deferred sentences and/or deferred findings having beeﬁ
10 entered and/or an agreéd stipulation having been accepted. 1In
11 these situations it is the opinion of the undersigned thét the
iz initial proceé.ding | resulted in the equivalent of a
13 determination of guilt and imposition of sentence waz deferred
.14‘ during the probation'or cémpliance perio‘d. When there is an
15 allegaticn of non-compliance a notice is sent to the Defendant
16 to appear'to address that issue. ,If. the Defendant fails to
17 appear a tentative finding is made that there appears to have
18 been a failure to complﬁr (alProbabl.e Cause type of hearing)' oi.;
19 that there‘. aﬁpears to have‘be'en a violation of probation
20 conditions. Then a second. notice is sent to the Defendant
2i_ requesting'an appearance for final disposition/sentencing.
22 | The reason fo;: this two. (2) step process is to give the
23 Defendant a second opportunity ﬁo» appear and address the
24 issues and not have a Bench ,Wériant issued. The other
25 h . Response ta Statemens

: of Charges
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1
2

‘3 alternative would be, to immediately issue a Bench Warrant on
‘4 th;a Defendant's failure to appear in response to the first

5 notic¢e. Every effort is made by ‘tl:xe Court to give the

é Defendant a 'segzond opbortunity and sometimes even a third
.ly opportunity to c'-ippe;ar‘ withéut_ having"a'Bench Warrarit' issued.

8 IN~CUSTODY ﬁEARINGS. |

9 6. I deny that I have a régula;:* éractice of conducting
- 10 unschéduled in custody hearings for ,‘pro se defendants charged
11 by the City of Orting in my private- law office lccat.:ed in
12 Sumner and in v.mlatlon of RCW 3. 50 110 and Article 1, Section
13 10 of the Sstate Constxtut;on.

14 I deny that J.mproper hear:.ng.a\wc..re conducted . in my .
15 private law Offlce on the dates llsted in the Charges.

16 ‘ At the conclusion of your Respendent‘s suspens;wn period,
17 the JUdlC.‘Lal Conduct Commis‘.slon staff prohibited me from
18 returnlng to the Bench in Orting and South Pra;rle/w.ﬂkeson
19 until the isa;m.s relating to fecording and the holding of
20 hearings in my office were addressed to their satisfaction.
21 A Commission Investigafor came to my office, viewed the room
22 ’Qhere the hearings would be held, identified the location of
23 the chair where the Defendant would sit, the location of the
24 chair where the Judge would sii;, vand the plgwing of the
25 " Reponse to Statement

of Charges
26
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2
3 recording ;‘éaquipment‘, including the microphones. The set up of
4 thé room was approved by the 'C.:r_'vmission staff and I was
5 allowed to return to the Bench in Orting and South
5 Prairie/wilkéson. At no time over the past year has there
| 7 been any suggestic;n or indication that this ‘conduct and
‘ 8 practice was inappropriate. See Letter of Approvai, Exhibit
g mign attached he'reto. ‘ , |
.10 f‘urther, it was and is my undérstanding the City of
11 Orting as well as South Préifiejwilkeson had met the
12 requirements of wa 3.50.110 many years ago (perhaps as many
13 as 30 years or nmore) because it was at the City's request that
14 I agreed‘ to hold such heai:ings in my office. Following the
15 request that those hearings be held in my office, the
16 respective Cities also asked to hold those hearings in the
17 sSumner Courtzfoom if the Defendants were brought to tha’q
18 Courtroom while the Sumner Municipal Court was in session. In
19 fact, the previous Judicial Conduct proceeding involved Orting
20 cases held in the Sumner Courtroom, and this procedure was
21 never criticized. -
22 | wWhen the proceés was started more than thirty (30) years
23 ago at the City's fequest, I believe all applicable laws were
24 examined and followed.: Neverthe;‘Léss,‘ to addres_s‘ and clarify
25 " Response to Statemenr
, of Charges
26

Pape 25 of 35

o227




10/29/01 MON 15:39 FAX 253 883 8948 HAMMERMASTER LAW
1
‘52 |
3 the -issue; the City of ofting hés adopted the attached
4 ordinance (Exhibit "19") to confirm what the City believes
5 took place many years ago; and 1t should also be noted that,
6 on occasion, hearings are also held at the jalls out31de the
7 Cities of Orting and Sumner. '
8 INDIGENT APPOINTMENTS,
9 7.. I deny ti;at I had a ragulai- practice of violating
1i0 indigent defendahts‘ cohstitutioﬁal and statutory rights to
11 the appointment of counsel, by conducting inquiries about the
12 defendant's personal financial information orally in open
13, court, by denying court appointed counsei to defendants who
14 statutorily gualirieci by charging more' for reééupment than the
13 court was charged for such éerviCes, and in other ways that
16 violated the mandates of RCW 10.1oi‘et seg. I deny that the
17 conduct of such hea:ings was aemeaning and humiliating toward
18 the defendants. I further deny‘that_the cases listed in the
19 Charges illustrate or support‘the alleged behavior and above-
20 referenced charges. To the extent such cases may demonstrate
21 a violation of 1aw, constxtutlonal rlght or procedural rule,
22 the same are atypical and not representatlve of my normal
23 procedures, conduct, and/or applicaﬁion of law.
24 | |
25 Reaponsze to Stoteront
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1

2
3 - The fC:ourt ‘has followed all necessary procedures and
4 requiréments in prcviding Court appointed Attorneys. The
5 procedure in open Court is based on 1) that it is the Court's
6 primary resﬁonsibility' to appciﬁt couﬁsel}, 2) that the
‘7 statements of the‘Defendants must be under oath. _There has
’8 been no denial of déurf appointed counsel to those who qualify
9 unless due to misstatement by 'the Defendant as to the
10 Defendant's income and/or other facts. In addition, there has
11 been no intent to assess an amount~greaﬁer than what the Court
12 is charged for services. If such an assessment has taken
13» place, it is a rare oversight and;not inteﬁtional nor is it a
14 ‘regular practice. . )
15 There is also an allegation of "in other ways that
16 violafad the mandates of RCW 10.161 et. seg." but because
17 those are not sét forth I amhnpt able to respond thereto.
ia I have di;cussed this issue.with the Judicial Mentor énd
19 will comply with  all requiréhénts and mandates of the
29 Commission. and its staff in regards to the . issue of
:21 appointment of counsel. The proceduré now in use, as approved
22 by Judge Utigard, is to have'counsél be appointed by the

. 23 Court's designee. ' Recoupment issues are being addressed at
24 the conélusion of each case. '
25 of Charges
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PROBBBLE QAUSE ﬁE&B;ﬁGS.

8. I deny that, as Judge of South Prairie and Judge of
the 01ty of Ortlnq I failed to conduct tlmely grcbable cause
hearings for defendants taken into custody by law enforcement
without a warrant as constltutlonally required by McGlaghlln
v. Riverside. I deny that, as a consequence, defendants were
held in custody for longer than forty~eight (48) hours
permitted under the éoﬁstitution and case law. It further
appeafs this charge is not properly brought as the Allegations
only stated that.I failed to conduct timely probable cause
hearings for defendants‘takeﬁ inteo custoay'by law enforcement
without. a warraht and did not pfovide'the rest of the detail
set forth in the Charges and I have not, therefore, bkeen
permiéﬁed.to respond to‘this-charée aé.an‘Allegation. It
should nﬁt be considered nor}bharged until’ T have been given
the opportunity to :éSPQnd to it;as'an allegation. I further
deny that the cases 1listed in the Charges illustrate or
support the alleged behavior and above-referenced charges. To
the extent such cases may demonstrate a violation of law,
constitutional right or procedural.ruie, the same are atypical

and not representative of my normal  procedures, conduct,

and/or application;of?law.

Response to Statermnenc
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VII.B; Responding to Allegation II.B., I ‘deny that I

engaged in a pattefn and practice of issuing illegal orders
beyond my judicial authority, and deny that I failed to

maintain competencé in the law, and deny that 1 faaled to

comply with the law.

1. I deny that I ordered defendants "banlshed" from the
jufisdictlon. I further deny that the cases listed in the
Charges illustrate or support the alleged behavior and above-

referenced charges. To the extent such cases may demonstrate

a violation of law, constitutiohal right or procedural rule,
the same are atypical and noﬁ representétive of my normal
procedures, conduct,'and/br application of law. In certain
situations, a Defendant may, as a condition of probation oxr of
a suspended senﬁence,' be prohibited frdm coming into the City
of Sumner (or Orting) for a iimited period of time and those
prohibitions grise out of the Deféndant's conduct which often
involve domestic violénce and no contact order issues. As
indicated, those restrictive conditions of a suspended

sentence are for a limited periaé of time and usually allow

the Defendant to come to the City for Court related and

employment related purposes. Furthermare, at no time did I

go3l

ever use the words "banish" which is arguably derogatory and

Response to Statemerd
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undignifié§ language to use in any'ﬁroceeding. Its use in the
Charges herein is furtherfexample;of‘nop being truthful to the
record and suggestéﬂpossible prejﬁdicial bias.

cities like Tacoma restrict Defendants from "drug zones"
and "prostitution éones" which probébly are lafger'in area
than the small towns of Sumner and orting. Also tﬁe case'bf
Staite‘ v, Sutlcy, 1990 Ohio App. Lexis 5520 (1990) is cited in
the Domestic Violehce Desk Book . as an example where a
Defendant was prohibited frbm a "guadrant of the City" which
is one-fourth fl/éth) of a City's area which, in ﬁost cities
of our State would exceed the siié of Sumner or Orting. The
same Desk Book approvas "élaces~frequented'by the victim",
which in a small community wouid include the entire town.
Cases-cited by the Commission do nét constitute a "order of
banishmeﬁt“ but a condition of the suspended sentence. It ig
noted that the Voorhees‘and Creech cases, which were listed in
the Statement of Allegations, wére eliminated from the
Statement ‘of Charges. Voorhees and Creech were domestic
yiolence cases, which suggest Commission staff does nol vbject
to Defendants being prohibited from coming into Sumner and
orting 'in Domestic Violence cases. This again appears to be
an example of micro-managing the.courﬁ with the Commissidn

Respanse to Statement
af Charges
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staff deciging what a Judge can and cannot do in regards to
su%pendedA sentences. Eliminating those cases also may
indicate a bias as they appear to. be Isupportive of my
position. | | |

Nevertheless, the Réspondéht, having reviewed this
allegation with Jndée Utigard, wiil comply with the mandates
of the Judicial Conduct Commission and/or its staff even if‘i
Were.to be of the oéinion»thatvsuch‘conditions of probation

were appropriate. Because of the allegations, henceforth a

Defendant will not be prohibited from coming into the City as
a condition of -suspension. . .

DWLS SENTENCING.

2. I deny that I have regularly ordered defendants as
part'df their sentences in driving while license suspended
cases t& divastvthamseives of an ownership -interest in a motor
vehicle while not Validly 1icenséd or insured. I further’deﬁy
the Superiér éourplunequivécally reversed one such order in
September; 2000 and deny that'Ikwrongfully continued said
practice. I further deny that the cases listed in the Charges
iliustrate or support the alleged behavior and above-
referencedAcharges. To the extent such cases may demonstrate
a violation of law, constitutionél right or procedural rulé,

Response to Statemens
of Charges
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2
“ 3 the same -ma_xre atypiéal and not representative of my normal
"4 ‘procedures, conduct, and/or application of law. |
5 ‘ ) It is the opinion of the underéigned that redquiring a
6 ‘Defendant not to own an automobile while not litensed is a
7 justifiable condition of suspension or probation aimed at
8 preventing further criminal conduct. Clearly a Deféndant wit_h
3 a éuspended license who does not own an automobile iz less
10 likely to ‘drive ‘thari one who does own or possesses an
'113 automobile. While your Respondént is familiar with the one
12 Superior Court case that ruled to the contrary, discussions
13* that I have had .'with other parties, i.e., Judges, City
‘14‘ Attorney, etc. confifm that this was an unusual superio"r Court
15 ruling and the City Attorney chose not to proceed with a
16 » further appeal, aithoﬁgh the City; b;aiieired the Superior Court
17 ruling would have 'been' reversed on appeal.
18 However, thié issue has also been reviewed with the
19 Judicial Mentor and compliance with the requirements and/or
; 20 mandates of the Judicial Commission and/or its staff will be
21 met regardless of the apprbpriai':eness of the condition of
22 ‘ suspension. 'Prescntly, such a condiﬁion of suspension is not
23 being used. ‘
24 COURTROOM DECORUM.
25 o
' Response to Statement
of Charges
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1
,/2
3 | II.C. Responding to Allegation II.C., I deny that I have'
4 engaged in a pattern or practice of undignified courtroom
5 démeanor with criminai defendants and deny that I subject then
6 to rude and ﬁemeaning treatment. I deny‘that'I repeatedly or
7 inappfopriately inéerrupt défendants; deny that I ehgage in
8 protracted and repeated question;ng of them regafding théir
9 inébility to obtain employment or their reasons for violatiﬁg
19’ the law or Court orders and I further deny the requiring of
41 oral disclosurés of personal information on the record
12 regarding the'e#ercise of‘their'rights as defendants in a
13‘ fashion which is humiliatinq; belittling, and abusive. I deny
14 that I otherwise fail to conduct myself in a judicious and
15 professional manner. I fufther,deny that the cases listed in
16 the éharges illusﬁrate or suppo;ﬁﬁthe'alléged behavior and
17 abova—réferenced charges. " To the extent such cases may
18 demonstrate a violation of law, constitutional right or
19 ﬁrocedural’rule, the same are atypical and not representative
'29 of my norﬁal»procedures, conduct, and/or application of law.
21 | Attached hereto. are statements of Orting Court clerk,
2z Jean M’illér (Exhikit "20") and ‘Sun‘mer Court Administrator
23 Wendy Shook (Exhibit "21"), who haveé been in Court during some
'24 of the hearings referenced in the'Charges, who'disagree with
s Response to Statement
26 : of Charges
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Judicial Mentor,

address, these matters but, to date,

the Charges. It is submitted that the oplnzon of one who is

in the Courtroom, aware of the actual demeanor and colloquy

patween the Court and the Defendant is in a better position
to evaluate the conduct than one who merely takes statements

from a tape, Wthh does not allow for the nuances and non-

verbal responses and actions of the parties. It is also noted
that most colloquy's were one-two minutes in length.

Nevertheless, these issues have been reviewed with

and T am followlng his recommendations in an

effort to meet all requlrements or mandates of the Commission

or its staff. I also have made myself available to further

Commission staff has
declined to meet with me or provide‘further direction to meet
theif fequirements. | '
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TTI. FURTHER RESPONSE

I further deny that Probable Cause exists to believe I

have violated Cannons 1, 2(A), 3(A)(1), and'3(A9(3) of the

code of Jud;cxal conduct. Therefore, I pray that; the Charges

be dismissed and ‘held for naught or that in the alternative,

pe converted to a Rule 29 Compliance Hearing.

the matter
this 23 gqay of october, 2001.

RESPECTFULLY SUBMITTED,

Sumner and Ortlng
Munlclpal court Judge

Response fo Stalement
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